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The Appellants do not dispute that their vehicle was seen to enter a pedestrian zone, but have taken issue with the wording of the Penalty Charge Notice (PCN) issued by the Enforcement Authority. They argue in effect that it does not disclose grounds on which a penalty charge is payable, because the sign referred to in the PCN is a sign shown in diagram 618.3 in the Traffic Signs Regulations and General Directions 2002 (TSRGD, which is not a "scheduled Section 36 sign".

The Authority seek to enforce this penalty charge under the terms of the London Local Authorities and Transport for London Act 2003 (the 2003 Act). The material parts of Section 4 of the 2003 Act provide as follows:


(5) Subject to subsection (6) below, for the purposes of this section, a penalty charge 
is payable with respect to a motor vehicle by the owner of the vehicle if the person 
driving or propelling the vehicle- 


(a) acts in contravention of a prescribed order; or 

(b) fails to comply with an indication given by a scheduled section 36 traffic sign. 

(6) No penalty charge shall be payable under subsection (5)(a) above where- 


(a) the person acting in contravention of the prescribed order also fails to comply 
with an indication given by a scheduled section 36 traffic sign; or 

(b) the contravention of the prescribed order would also give rise to a liability to pay 
a penalty charge under regulation 4(b) of the Civil Enforcement of Parking 
Contraventions (England) General Regulations 2007

(8) A penalty charge notice under this section must- 

(a) state-
 
(i) the grounds on which the council or, as the case may be, Transport for London believe that the penalty charge is payable with respect to the vehicle

(16) In this section-
...
"prescribed order" means an order under section 6 or 9 of the Act of 1984 which makes provision for a relevant traffic control; 
"relevant traffic control" means any requirement, restriction or prohibition (other than a requirement, restriction or prohibition under the lorry ban order) which is or may be conveyed by a scheduled traffic sign; 

"scheduled section 36 traffic sign" means- 

(a) a scheduled traffic sign of a type to which section 36 (Drivers to comply with traffic signs) of the Road Traffic Act 1988 (c. 52) applies by virtue of regulations made under section 64(5) of the Act of 1984; but 

(b) does not include a traffic sign which indicates any prohibition or restriction imposed by the lorry ban order; 

"scheduled traffic sign" means a traffic sign of a type described in Schedule 3 to this Act; 
"traffic sign" has the meaning given by section 64(1) of the Act of 1984. 

The material parts of SCHEDULE 3 of the 2003 Act read:

SCHEDULED TRAFFIC SIGNS FOR THE PURPOSES OF SECTION 4 (PENALTY CHARGES FOR ROAD TRAFFIC CONTRAVENTIONS) OF THIS ACT 
1 Column 1 of the table below sets out the description of the sign, which corresponds with the description as set out in the Traffic Signs Regulations and General Directions 2002 (S.I. 2002 No. 3113) "(the 2002 Regulations)" of the requirement, restriction or prohibition conveyed by the relevant traffic sign.

2 Column 2 of the table sets out the corresponding number given to the diagram illustrating the relevant traffic sign in those regulations.

3 The signs include permitted variants of the signs as described in the 2002 Regulations.
...

	Entry to and waiting in pedestrian zone restricted (Alternative types)
	618.3
	



The material parts of the TSRGD are the preamble, which reads, 
The Secretary of State for Transport, in exercise of the powers conferred by sections 64, 65 and 85(2) of the Road Traffic Regulation Act 1984 and by section 36(5) of the Road Traffic Act 1988 and now vested in him, hereby – 

(a) after consultation with representative organisations in accordance with section 134(2) of the Road Traffic Regulation Act 1984 and section 195(2) of the Road Traffic Act 1988, makes the Regulations set out in Part I of this Instrument, and
(b) gives the Directions set out in Part II.

and Regulation 10, which reads:

Application of section 36 of the Road Traffic Act 1988 to signs and disqualification for offences

10. - (1) Section 36 of the 1988 Act shall apply to each of the following signs...
Rather than reproduce the whole regulation, it suffices to say that no reference to the sign shown in diagram 618.3 appears anywhere in the regulation.

The material wording on the PCN is as follows: 
"The City of London believes that a penalty charge is payable with respect to the above vehicle for the following alleged contravention: Failing to comply with a sign indicating a restriction on vehicles entering a pedestrian zone".

Whilst the Authority have produced an order prohibiting vehicles from entering the zone during certain hours, the PCN did not state their ground for believing that a penalty charge was payable was that there has been a contravention of that order. The PCN expressly stated as their ground for that belief that there had been a failure to comply with the indication given by a sign. It is clear from the terms of the 2003 Act and the TSRGD that whilst the sign shown in diagram 618.3 is a "scheduled traffic sign", it is not a "scheduled Section 36 traffic sign". Section 4 of the 2003 Act only provides that a penalty charge is payable where the sign in question is a scheduled Section 36 traffic sign. 

I acknowledge that in issuing this PCN the Authority have used a form of words which has been recommended by London Councils, but this states grounds for believing that a penalty charge is payable which are not provided for in the 2003 Act. The Authority may therefore wish to consult with London Councils as to whether this wording should be changed. 
The Appellants make a further point about the periods given in the PCN for payment of the reduced and full penalty charge, pointing out that the 14 and 28 day periods in the PCN are expressed as periods "beginning with the date the notice was served (delivered)" rather than "beginning with the date of the notice" as required by the 2003 Act. However, as I am allowing the appeal for the reasons set out above, I do not need to, and do not, make any finding in relation to this submission. 

The appeal is therefore allowed.



