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This is an application by the local authority for review of the decision of the Adjudicator made on 26 November 2003. The important issue that arises in this case is whether Adjudicators has any power to control the powers of local authorities to remove vehicles that are in contravention of the parking controls. The local authority in this case argues that they do not.

I do not agree. The removal of a vehicle is, as the local authority says, a power that it has discretion whether to exercise. This discretion, like other discretionary powers, is subject to judicial control. The local authority appears to concede this and therefore that it does not have carte blanche in the exercise of the discretion.

As to the jurisdiction of the Adjudicators, challenges to the propriety of the exercise of the discretion are a collateral challenge that the Adjudicators have the power to decide: R v Parking Adjudicator Ex. P. Bexley [1998] RTR 128. In doing so they will of course apply the proper legal principles.

In this case the Adjudicator found that the local authority had not satisfied her that the removal was proportionate. It seems clear that since the direct application into English law of the European Convention on Human Rights effected by the Human Rights Act 1998, proportionality is a principle of law that must be applied in judicial proceedings in England and Wales. It was therefore an issue the Adjudicator was entitled to consider. However, I do take the view that the Adjudicator erred in the manner in which she approached the issue. The application of the principle is discussed in 'Judicial Review of Administrative Action' De Smith, Woolf and Jowell 5 th  Edn. At page 601, it refers to the fact that proportionality is applied in relation to excessively onerous penalties; and that it has been alluded to in the context of administrative penalties. However, the test for applying proportionality is set out at page 605 as follows.

'Outside the field of human rights, proportionality should normally only be applied if the means are manifestly or grossly out of balance in relation to the end sought.'

It does not seem to me that the circumstances here satisfy that test. The vehicle was parked close to a road junction and it cannot be said that the view that it was causing an obstruction was perverse or, indeed, unreasonable. In those circumstances, there is no basis for finding the removal to be unlawful on the ground that it was not proportionate.

I also note that 'Traffic Management and Parking Guidance for London' issued by the Government Office for London in 1998 states at paragraph 11.5 that 'Removal action is appropriate where parked vehicles are causing an obstruction ......' The removal in this case was therefore in accordance with that Central Government guidance.

I accordingly set aside the decision of the Adjudicator made on 26 November 2003 and I refuse the appeal.
Decision:
Refused

Adjudicator:
Mr Martin Wood

The Appellant does not dispute that her vehicle was parked on a single yellow line during restricted hours (which ended at 18:30). The Appellant concedes the contravention.

However, the Appellant's point is that whilst a Penalty Charge Notice was issued at 18:14, the vehicle was removed from the location at 18:17, some 13 minutes before restrictions ended.

The local authority justify removal on the basis that (a) a contravention occurred and so the local authority are entitled under the Removal and Disposal of Vehicles Regulations 1986 to remove the vehicle (b) the manner in which the vehicle was parked was causing an obstruction.

The local authority have adduced in evidence photographic evidence taken by the removals team. The Appellant has adduced photographic evidence which illustrates that the vehicle was parked back from the junction. The Appellant says that she has measured this an that the vehicle was some 17 feet from the junction. 

On the evidence adduced by both parties on the question of obstruction, I prefer the Appellant's account. The photographic evidence clearly shows that no obstruction took place and I made a finding of fact to that effect on 21st  October 2003 and communicated this to the local authority.

The local authority have the burden of showing that the action taken was proportionate. The local authority were invited by letter dated 21st  October 2003, to deal with this point - in view of the fact that the restriction ended some 13 minutes after removal took place, at which point the local authority would have no jurisdiction to remove. The local authority have not adequately dealt with the point (in their response received on 4th  November 2003) and have relied on their view (contrary to the finding of fact) that an obstruction took place.

The local authority have not satisfied me that the action of removal was proportionate.

Accordingly, I refuse the appeal but direct the local authority to forthwith refund to the Appellant the release fee.
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