Gilders Transport Ltd
-v-

Association of London Government Transport & Environment Committee (ALG-TEC)

Case No. LB65     (PCN No: LB00008218)
The Authority’s case is set out in a statement from an unnamed Senior Enforcement Office, dated 15th October 2004. In it he says that vehicle registration mark V8GGG was seen on a restricted Road during prescribed hours, and later a check was made to confirm that a permit had been granted to the vehicle. As a result a Penalty Charge Notice (PCN/1) was issued to Gilders Transport Limited requiring the Haulier of the vehicle to produce documentary evidence to substantiate the journey in compliance with condition 6. It is said that no documentary evidence was supplied. In addition as no driver details were supplied, a further Penalty Charge Notice was issued (PCN/2). 

The Authority have adduced in evidence two Penalty Charge Notices: the first is dated 15th June 2004, and addressed to Gilders Transport Limited, which is an Operator’s Notice (PCN/1) alleging that the vehicle was used on a restricted street during prescribed hours in breach of permit conditions; the second is dated 1st July 2004, addressed to Gilders Transport Limited, which is a Driver’s Notice (PCN/2) alleging that the vehicle was used on a restricted street during prescribed hours in breach of permit conditions.

It appears that the Appellant has responded to PCN/2 by pro forma document, indicating that no contravention occurred, indicating an address, and referring to the fact that the Authority appears to have issued two Penalty Charge Notices for the same contravention (referring to reasons given in response to LB00004647, which document has not been submitted by either party).

The Notice of Rejection (dated 7th September 2004) was sent to Gilders Transport and which says that representations made in response to PCN/2 were rejected because no journey documents had been supplied and no driver details had been supplied.

The Notice of Appeal, filed by Gilders Transport, names the driver, indicates what he was doing on the road, and the destination of his delivery.

The Authority has not included a case summary, and so it is not clear what position the Authority adopt with Penalty Charge Notice 1. It may be that it has been filed, as evidence of the “paper trail” of action that the Authority have taken. However, it would be sensible for the Authority to explain the position, in each and every appeal. 

PCN/1 Operator’s Notice

In any event, I am not satisfied that Penalty Charge Notice 1 is valid for the following reasons: 

1.
The London Local Authority and Transport Act 2003 (“the Act”) section 4(1), provides that where the issuing Authority “have reason to believe” that a penalty charge is payable, they may serve a Penalty Charge Notice on the operator and/or driver. Section 4(8) provides that a Penalty Charge Notice issued under section 4 must state “the grounds on which [the Authority (sic)] believe that the Penalty Charge Notice is payable”.

The language of the Statute requires that the Authority shall not issue a Penalty Charge Notice until it has a belief that a contravention may have occurred. That a vehicle is seen on a restricted road, during restricted hours, and displaying a permit, does not of itself suggest that a contravention has occurred. 

I cannot conclude on the practice as it has been described, and on the evidence of the Officer in this case, that the Authority could have had any cause to believe that a contravention occurred at the date of issue of the Penalty Charge Notice. In my view the issue of the Penalty Charge Notice is premature: the Authority do not have sufficient information to lead them to believe a contravention occurred. The better course would be for the Authority to require the information to be supplied, as required by condition 6, and then decide at that stage whether any contravention has occurred. 

2.
The Penalty Charge Notice is defective for lack of particularity, in that it fails to specify what condition is alleged to have been broken. This is perhaps an inevitable consequence of the Penalty Charge Notice being issued before the contravention is identified. However, there are 16 conditions attached to the permit. How is the Recipient of the Penalty Charge Notice to know specifically what is alleged? How does he decide what detail should be given in the representations, which the Authority must then consider? How is he to decide whether to pay the Penalty Charge Notice or to contest? 

In the instant case, the Officer’s complaint is that Haulier failed to provide the information as to the planned stopping places – but the failure depends on a request being made and received. In the instant case whilst the Officer indicates that the penalty charge notice makes that request, a careful reading of it shows that no request for information is made. I am not sure that a request for such information could be appropriately made in the Penalty Charge Notice.

In my view a failure to provide information is predicated on a request being made – and this is apparent from the wording of the condition. 

PCN/2 Driver’s Notice

This Penalty Charge Notice called a “Driver’s Notice”, has been issued to the Operator. The London Local Authorities and Transport Act 2003, section 4(17) defines a “driver’s notice” as one being a Penalty Charge Notice served under subsection (2)(b)(ii) on the person appearing to have been in control of the vehicle at the time of the alleged contravention of the lorry ban order. There may be circumstances in which the Operator could also be the Driver. 

However, in my view PCN/2 is defective as it lacks particularity in that it fails to specify what condition is alleged to have been broken. This is perhaps an inevitable consequence of the Penalty Charge Notice being issued before the contravention has been properly identified. There are 16 conditions attached to the permit. How is the Recipient of the Penalty Charge Notice to know specifically what is alleged? How does he decide what detail should be given in the representations, which the Authority must then consider? How is he to decide whether to pay the Penalty Charge Notice or to contest? 

Irrational Notice of Rejection 

The Notice of Rejection (dated 7th September 2004) rejects representations for two reasons. 

1.
The first is on the basis that no journey documents supplied. However, when was the request made for documents to substantiate the journey? They were not asked of the Driver at the roadside – and the driver has no other obligation to provide them. So to reject representations on that basis is not rational where the rejection is made in response to a Driver’s Notice. 

2.
The second basis is that no driver details were supplied. How can the Authority proceed against the Driver by issuing a Drivers Notice, alleging that no driver’s details have been supplied? The rejection is totally illogical. If no Drivers details had been supplied, then the Authority would have no person to issue this Penalty Charge Notice against.

The Authority have an obligation to follow the statutory process, by virtue of Schedule 1 paragraph 4(7) of the 2003 Act, which involves considering Representations made in response to the Penalty Charge Notice. In this case it is patently obvious that the Notice of Rejection was aimed at rejecting an Operators representations. In my view the Authority have failed to appreciate the difference between the status of the two legal people (Operator and Driver) to whom separate and different Penalty Charge Notices were issued.

I therefore allow the appeal.

I should add: the obligation is very much on the Operator to be aware of the conditions attached to the permit. If not, then had a properly constituted Penalty Charge Notice been issued, both Operator and Driver may have incurred substantial penalties.
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