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On The 6 th July 2009 the Appellant parked her vehicle in a designated parking place in Smyrna Road NW8 where it was observed by a CEO at 10.52. She parked in order to unload some goods but as the bay was suspended the vehicle was issued with a PCN. Having clearly researched the matter with some care the basis of her appeal is that the suspension was not correctly indicated in that 1) the sign did not comply with diagrams 636 and 636.1 Traffic Signs Regulations and General Directions 2004 ("the TSRGD") and 2) that the Temporary Restrictions Procedure Regulations 1992 (i.e. The Road Traffic (Temporary Restrictions) Procedure Regulations 1992) had not been complied with.

In cases of bay suspensions I and many other adjudicators have taken the view that provided the Council can prove that the bay was lawfully authorised for suspension, and that there was a sign or signs properly sited which gave a clear indication of that fact, the motorist parking there will be in contravention. This case raises the interesting issue whether that is correct.

The power to suspend a parking place (and the contravention which occurs if a vehicle parks in a suspended parking place) arises not from the regulations dealing with the imposition of temporary waiting restrictions but from the Traffic Management Order for the parking place itself. The Council has provided a full copy of the relevant Order which is the Camden (Parking Places) (SPA) (CA-Q) Traffic Order 2001 ("the Order"). 

Article 31(6) of the Order provides that

No person shall cause or permit a vehicle to wait:
(a) in a parking place during such time as there is in or adjacent to that parking bay a traffic sign placed in pursuance of paragraph (3) of this Article 
(b) in any part of a parking place not being a parking bay during such period as there is in or adjacent to that part of the parking place a traffic sign placed in pursuance of paragraph (3) of this Article


It follows that in order to prove a contravention the Council must show the presence of a traffic sign placed in pursuance of paragraph (3) of this Article. Paragraph (3) provides as follows

"Any person duly authorised by the Council or the Commissioner of Police of the metropolis suspending the use of a parking place or any part thereof in accordance with the provisions of paragraph (1) or, as the case may be, paragraph (2) of this Article shall thereupon place or cause to be placed in or adjacent to any part of the parking place or part thereof the use of which is suspended a traffic sign of any size colour or type prescribed or authorised under s65 of the Act of 1984 indicating that the waiting of vehicles is prohibited."

It follows that that the Council must show the presence of a traffic sign of any size colour or type prescribed or authorised under s65 of the Act of 1984 indicating that the waiting of vehicles is prohibited." In the absence of such a sign there can be no contravention. 

"The Act of 1984" is the Road Traffic Regulation Act 1984 (see Article 2(1)). S65 provides

65. (1) The traffic authority may cause or permit traffic signs to be placed on or near a road, subject to and in conformity with such general directions as may be given by the Ministers acting jointly or such other directions as may be given by the Secretary of State. 
(1A) The power to give general directions under subsection (1) above includes power to require equipment used in connection with traffic signs to be of a type approved in accordance with the directions. 
(2) The Secretary of State may give directions to a local traffic authority- (a) 
for the placing of a traffic sign of any prescribed type or authorised character specified in the directions, or (b)
for replacing a sign so specified by, or converting it into, a sign of another prescribed type or authorised character so specified.
(3) The power to give general directions under subsection (1) above shall be exercisable by statutory instrument

The statutory instrument is the TSRGD. The upshot is that the Council is required to prove the presence not of any sign, however clear, but a sign that is either specified in the TSRGD or authorised by the Secretary of State.

At this point the Council faces a difficulty. Perhaps surprisingly, there is no sign prescribed in the TSRGD for the purpose of indicating a bay suspension. The Traffic Signs Manual ("TSM") (not law as such but official government guidance as to the use and positioning of prescribed signage) confirms that this is the case and states, perhaps not very helpfully, 

7.53 Where it is required to suspend a parking or loading bay, e.g. to enable works to be carried out, a temporary sign should be provided. These are not prescribed by the Regulations, other than for parking meters (see para 6.30), and guidance should therefore be sought from the Department. 

At least one London Council (The Royal Borough of Kensington and Chelsea) has wisely followed this hint and obtained the Secretary of State's authorisation for its suspension signs. In the absence of any evidence of authorisation in the present case, the question is whether the signs at the location complied with the TSRGD. The photographs taken by the CEO show that there were two signs one above the other. The top one (covering the bay time plate) consists of a large rectangular yellow hood of the type usually used to cover ticket machines bearing the name of the Borough, the "no waiting" rondel and the legend NO waiting loading unloading, and the bottom one a rectangular yellow board bearing a small "no waiting" rondel in the bottom left corner and carrying a large white area containing the text of the suspension details. 

The bottom sign bears no resemblance to any TSRGD diagram. The top sign is clearly intended to be a sign to diagram 640.1 ("Waiting, loading and unloading prohibited at a parking place where parking is temporarily suspended (indication on parking meter cover")). It seems to me doubtful that this sign can properly be used to cover a sign rather than a meter. However even if it can, the addition of the remaining wording, although very commonly seen on meter hoods, is not a permitted variant. The only way in which this sign could conceivably be saved is by the application of the de minimis principle. No doubt the Council would urge me to do so, but in my view this is not an appropriate case. This is not an instance of some minor error in the size or capitalisation of the letters, or the border of the sign, or even of a single misplaced word. The fact of the matter is that the Council has simply used a non-prescribed form of wording; and indeed one which is specifically pointed out in the TSM to be not permitted:

"6.30 Where a parking meter is suspended, the sign to diagram 640.1 is used as a temporary cover. This may indicate a prohibition of waiting or a prohibition of both waiting and loading. Where the temporary prohibition applies only during the hours of operation of the parking meters within a meter zone, the legend "during meter control" is added. The words "No waiting" or "No unloading" are not prescribed and must not be used."

The Council's position - and I have to say I have some sympathy with the Council - is, in summary, that the sign indicates the suspension perfectly clearly. This is undoubtedly true and indeed is not disputed by the Appellant. However the fact that a sign is clear does not make it correct (see, for example, Davies v Heatley [1971] RTR 145) The Council in its TMO has specifically required itself to erect not a clear sign but a compliant one, and it is only the presence of a compliant sign that creates the contravention at all. In the absence of a compliant sign the vehicle in this case was not in contravention and the Appeal must be allowed.

No doubt the Council will give consideration to amending its TMO, replacing its signs or obtaining the Secretary of State's authorisation. 

