Statutory duty to consider representations; whether complied with
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This is one of a number of cases where the Appellants submit that there has been a procedural impropriety on the part of the Council in that that the PCNs issued under Regulation 10 (of the) Civil Enforcement of Parking Contraventions (England) General Regulations 2007 request that representations be sent to NCP Services Ltd PO Box 889, Ground Floor, Enfield EN26XY, and not to the Council itself. The Appellants argue that the Council cannot contract out consideration of representations; and it is implicit in these submissions that even if the Council does not in fact do so the PCN gives the impression that it does and is therefore defective.

Regulation 3 (4)(a) (of the) The Civil Enforcement of Parking Contraventions (England) General Regulations 2007 provides as follows: -

(4) A penalty charge notice served under regulation 10 of the General Regulations must, in addition to the matters required to be included in it under paragraph 2 of the Schedule to those Regulations, include the following information-


(a) that representations on the basis specified in regulation 4 may be made to the 
enforcement authority against the imposition of the penalty charge but that 
representations made outside the period of 28 days beginning with the date on which 
the penalty 

Regulation 5(2) provides that: -


(2) Where representations are made to an enforcement authority by virtue of 
regulation 4(1) and in accordance with regulation 4(2), it shall subject to paragraph 
(1) be the duty of the enforcement authority-


(a) to consider the representations and any supporting evidence which the person 
making them provides...

It is clear from these provisions that representations, i.e. formal representations in response to what is effectively a combined PCN/NTO, are to be made to the Council and must be considered by the Council; and that this is what the PCN must state. Not surprisingly this is reflected in the advice given to Councils in the Secretary of States'  Statutory guidance, referred to by the Appellant, where at paragraph 90 it states that  "Enforcement Authorities should not contract out the consideration of formal representations"; and in the Operational Guidance to Local Authorities , again referred to by the Appellant, where at paragraph 11.18 identical advice is given. It seems to me correct that as a matter of law the Council cannot delegate its statutory duty to consider representations, (although equally there seems to me to no reason why the consideration of any  informal  i.e. non- statutory representations should not be contracted out as allowed for in both of the guidance documents).


The questions are therefore whether the Council in this case had contracted out or delegated its statutory function to consider representations, and, if not, whether it nevertheless stated on the PCN that it had.

As to the first question there seems to me no evidence, beyond the mere fact of the address, to suggest that NCP or its staff were considering the formal representations. I see no reason to doubt the Council's evidence that its contract with NCP allows NCP to deal with informal representations only and there is nothing in the correspondence to suggest that the representations were in fact dealt with by some body or person other than by the Council or one of its officers.

As to the second question, it seems to me that the PCN makes it clear throughout that representations may be made "to the enforcement Authority", and will be considered by that authority. It states ( italics added);-

"...please write to us at NCP services'''

You may make representations to us...

The authority may disregard any representations...

...you may also give other compelling reasons why we should cancel ...

We will consider your representations...


In my view the reference to the NCP address is no more than compliance with Regulation 3(4)( c) requiring the Council to state "the address....to which representations must be sent"

I am therefore not satisfied that the Appellants have demonstrated that there was a procedural impropriety in these cases; and as in each case the contravention itself is clearly proved by the photographic evidence the Appeal must be refused.

* grammatical and/or spelling errors contained in the original register entry have been corrected

